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Charting the Future of Historic

Shipwreck Legislation in California:
Application of the English Model in the
Salvage of the Brother Jonathan
By

ROBERT MILLER*

L Introduction
Steamer BrotherJonathanstruck rock off St. George Point [eight] or
[ten] miles [northwest] from Crescent City, about half past one
o'clock P.M. today, and went down about 45 minutes afterwards,
and all on board are supposed to be lost except ... [those] who

came ashore with me in the ship's lifeboat. All the boats at this
place have gone to the rescue. No hope of saving anyone .... 1
With the exception of this announcement, and one other terse
message, 2 San Franciscans heard nothing about the wreck of the
Brother Jonathan during the next four days. Flags flew at half-mast
and mourning bells tolled as friends, relatives, and customers3 of the
doomed passengers huddled together in stunned silence.4
Among the Brother Jonathan'spassengers were three men who
captured the interest of San Francisco. They were Mr. Joseph Lord, a
Wells Fargo agent who carried $250,000 in currency and gold certificates aboard the Brother Jonathan;5 Purser John S. Benton, who
locked $80,000 in ship's currency and passenger valuables in his safe; 6
* Member of the Class of 1995. B.A. Arizona State University, 1991. The author
would like to thank Martha Miller, Chris Knepler, Christine Wirilkens and Professor Rich-

ard Cunningham.
1. DON B. MARsHAL, CAuroRmNA SHn-'wncKs 157 (1978). (Message to California
Steam Navigation Company via magnetic telegram, July 30, 1865.)
2. I&
3. Id. Among the Brother Jonathan's better known passengers was Mrs. Keenan. a
popular San Francisco madam. Id. at 159.
4. Id. at 158.
5. Id. at 161. These amounts are in 1865 dollars.
6. Id.
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and Passenger Major E.W. Eddy, who was transporting a gold
payroll
7
in the amount of $200,000 for soldiers at Fort Vancouver.
Today, the Brother Jonathan holds the interest of the Deep Sea
Research Corporation ("Deep Sea") 8 and the State of California.
Deep Sea is interested in salvaging the gold and United States currency from the Brother Jonathan. To accomplish this objective, Deep
Sea has filed an in rem 9 action in the United States District Court for
the Northern District of California seeking title or, in the alternative,
salvage rights to the BrotherJonathan under the liberal United States
federal court salvage rules?10
California has filed a motion to dismiss the claim, arguing that the
Eleventh Amendment to the United States Constitution bars the
suit.'" Because the in rem action seeks title to a shipwreck enforceable against the whole world, the suit necessarily implicates the interests of the state 3 where the ship is found." If the state has a
"colorable" claim and does not consent to suit in federal court, then
that portion of the suit concerning the state's claim of title cannot continue in federal court, but must be brought in state court.' 4
This Note will explore the options California may pursue in order
to establish the "colorable" claim to the BrotherJonathannecessary to
have the claim dismissed from federal court.
7. At an average inflation rate of 5% the gold on board would be worth $108,255,402
today.
8. Plaintiff's Verified Complaint at 2. Deep Sea Research, Inc. v. The Brother
Jonathan (No. 91-3899 B.A.C.) [hereinafter Deep Sea].
9. See Zych v. Wrecked Vessel Believed to be the Lady Elgin (Zych 111), 960 F.2d
665, 666-67 (7th Cir. 1992). An in rem action allows a claimant of a find to bring an action
against the property itself to give formal notice of a claim of title. An in rem complaint
requests any interested claimant to file for rights to title of the wreck. See also Zych v.
Unidentified, Wrecked & Abandoned Vessel (Zych 1), 746 F. Supp. 1334 (N.D. IlI. 1990);
Zych v. Unidentified Wrecked & Abandoned Vessel (Zych 11), 755 F. Supp. 213 (N.D. I11.
1990) (indicating that in rem suits are generally brought against "all the world," including
states).
10. Deep Sea, supra note 8, Plaintiffs Verified Complaint at 1.
11. Zych I, 746 F. Supp. at 1337. A state cannot be sued in federal court unless it
consents to suit. The Eleventh Amendment states:
The judicial power of the United States shall not be construed to extend to any
suit in law or equity, commenced or prosecuted against one of the United States
by citizens of another State, or by citizens or subjects of any foreign State.
U.S. CoNsT. amend. XI.
12. Zych I, 746 F. Supp. at 1340.
13. A state's claim is "colorable" if it is potentially valid or genuine. Id. at 1341.
14. Zych III, 960 F.2d at 670 (holding that adjudication of a claim against a state must
occur in state court if the state has a "colorable" claim and does not consent to federal
jurisdiction).
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This Note argues that California should rely on its own state law,
rather than the Abandoned Shipwreck Act of 1987 (ASA),is to establish the state's interest in historic wrecks within its jurisdictional waters. First, this Note will trace the development of the current federal
law governing historic shipwrecks and will examine the legal challenges the ASA faces. Next, this Note will analyze the historic shipwreck legislation of Great Britain and discuss possible solutions that
the British statutory regime may hold for shipwreck legislation in California. Finally, this Note will conclude that California will be in a
better position to protect historic wrecks like the BrotherJonathan if
its claims to wrecks are based on state, rather than federal, historic
shipwreck law.
II.

Development of Current Federal Historic Shipwreck

Legislation: The Abandoned Shipwreck Act of 1987
A.

Introduction to the Abandoned Shipwreck Act of 1987

On April 28, 1988, the United States Congress enacted the Abandoned Shipwreck Act (ASA).16 The ASA vests title to certain abandoned historic shipwrecks buried in submerged state land to the state
and attempts to clarify the authority of the state to manage those underwater cultural resources.' 7
15. 43 U.S.C. §§ 2101-2106 (1988).
16. Id.
17. Id. § 2105(a),(c),(d). The pertinent sections of § 2105 provide:
(a) UNrED STATES TITLE.
The United States asserts title to any abandoned shipwreck that is(1) embedded in submerged lands of a State;
(2) embedded in coralline formations protected by a State on submerged
lands of a State; or
(3) on submerged lands of a State and is included in or determined eligible
for inclusion in the National Register.

(b) NoncE

OF sHIPREcK LOCATION; EucIIBILrY DETERMINATION FOR IN-

CLUSION IN NATIONAL RE ST-ER OF HISTORIC PLACES.
The public shall be given adequate notice of the location of any shipwreck to

which title is asserted under this section. The Secretary of the Interior, after consultation with the appropriate State istoric Preservation Officer, shall make a

written determination that an abandoned shipwreck meets the criteria for eligibility for inclusion in the National Register of istoric Places under clause (a)(3) of
this section.
(c) TRANSFER OF T=rLE TO STATES.

The title of the United States to any abandoned shipwreck asserted under
subsection (a) of this section is transferred to the State in or on whose submerged
lands the shipwreck is located.
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The legislation arose in response to a pressing need to protect the
estimated 5,000 historic shipwrecks located in the navigable waters of
the United States.18 In the years prior to the enactment of the ASA,
state governments interested in preserving historic shipwrecks for
their cultural value battled salvors who were eager to profit by stripping shipwrecks of artifacts.' 9
From a salvor's perspective, abandoned vessels and their cargoes
lying on the ocean bottom are valuable goods that should be returned
to the stream of commerce. 20 In order to defray costs, salvors generally utilize the most efficient methods to remove the artifacts. These
methods, which include blasting, dredging, winching,21 and blow
torching,22 often conflict with the precise measuring and recording
techniques employed by underwater archaeologists. For example,
during the salvage of the H.M.S. Debraak,salvors employed the "costeffective" method of rapidly reeling in the 18th century British frigate
with cables that tore the hull apart and scattered thousands of artifacts
into the mud of the Delaware River.2
In contrast, states are more interested in preserving the historical
significance of shipwrecks. States have historically claimed title to,
24
and authority over, the submerged lands within their jurisdiction.
They have argued that this authority over the submerged lands gives
them authority over shipwrecks located on, or embedded in, those
18. H.R. REIP. No. 514, 100th Cong., 2d Sess. (1988), pt. 1, at 2, reprinted in 1988
U.S.C.C.A.N. 365 (stating that the purpose of the bill "is to vest title to certain abandoned
historic shipwrecks that are buried in State lands to the respective States and to clarify the
management authority of the States for these abandoned historic shipwrecks").
19. See Melvin A. Fisher, The Abandoned Shipwreck Act: The Role of Private Enterprise, 12 COLUM.-VLA J.L. & ARTs 373 (1988).
20. IL
21. Winching refers to attaching metal cables to a wreck in order to drag it from its
original resting place.
22. Blow torching involves placing a funnel over the propellers of the search vessel.
When the engines are turned on the search vessel is able to displace large areas of
sediment.
23. Paul Brodeur, The Treasure of the Debraak,NEw YORKER, Aug. 15, 1988, at 33.
24. H.R. REP. No. 514, supra note 18, pt. 1, at 2. The House Report stated:
In 1953, Congress passed the Submerged Lands Act [SLA]... and transferred
ownership to the States of all natural resources and submerged lands...
Congress did not specify in the SLA whether the states also owned non-natural objects such as shipwrecks that rested on or within submerged lands. Notwithstanding this lack of clarity, some 28 States have laws that pertain to the
management of abandoned or historic shipwrecks in State waters of historic

significance.
Id. pt. 2, at 2; see also Submerged Lands Act, 43 U.S.C. §§ 1301-1315 (1988).
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lands& 5 Pursuant to this theory, some states
enacted historic ship26
wreck legislation which predated the ASA.
However, federal admiralty courts also exercised jurisdiction over
the salvage of historic wrecks. When states moved to intervene in
lawsuits in federal court based on their interest in the wreck, they had
only mixed success. Conflicting decisions led to confusion in the federal courts over ownership of abandoned shipwrecks and the authority
to manage them.27 Federal courts did not adequately recognize the
states' interest in the historic value of shipwrecks because that interest
ran contrary to the well-established federal common law admiralty
principles of salvage and finds.2
B. The Law of Salvage and Finds
Before exploring the law of salvage and finds, it is necessary to
understand the difference between lost property and abandoned
property.
A finder of lost property and a finder of abandoned property
have significantly different ownership rights. If a true owner parts
with possession of property involuntarily, the common law classifies
that property as "lost."29 A finder of lost property receives title enforceable against all the world but the true owner.30
Abandoned property, in contrast, is property in which the owner
has intentionally relinquished all ownership interest. 31 Because abandoned property has reverted to an ownerless state, a finder receives
absolute title.32 Although an owner of lost property may eventually
abandon it, the owner must perform some positive act and show intent
to withdraw ownership before the property is classified as
33
abandoned.
25.
.R REP. No. 514, supranote 18, pt. 2, at 3; but see Cobb Coin Co. v. The Unidentified, Wrecked & Abandoned Sailing Vessel, 525 F. Supp. 186, 215 (S.D. Fla. 1981) (holding that the SLA did not empower a state to "derogate both federal jurisdiction and the
application of admiralty principles" to a state statute).
26. HR.REP. No. 514, supra note 18, pt. 2, at 2.
27. Id.pt. 1, at 2.
28. Id.pt. 2, at 2.
29. Campbell v. Cochran, 416 A.2d 211, 221 (Del Super. Ct. 1980); 1 Am. Jtn. 2D
Abandoned, Los and Unclaimed Property § 2 (1962) [hereinafter Abandoned, Lost and

Unclaimed Property].
30. 36A CJ.S. FindingLost Goods § 1 (1961).
31. 1 CJ.S. Abandonment § 2 (1985); Abandoned, Los and Unclaimed Property,
supra note 29, § 1.
32. Abandoned, Los4 and Unclaimed Property,supra note 29, § 18.
33. Id.§ 15.
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The law of salvage applies only to the recovery of "lost" property
at sea.34 Salvage is defined as "the compensation allowed to persons
by whose voluntary assistance a ship at sea or her cargo or both have
been saved in whole or in part from impending sea peril, or in recovering such property from actual peril or loss, as in cases of shipwreck,
derelict, or recapture."35 Salvage law recognizes that title to salvaged
property remains in the original owner. However, the salvor acquires
a lien on the property and is entitled to expenses and a salvage
award.3 6 If possible, the property is then returned to the owner.
However, if the owner is not known, the property may be publicly
auctioned and the proceeds from the auction are used for the salvage
award? 8
American courts generally use three criteria in determining a salvage award: (1) the existence of maritime peril; (2) the voluntariness
of the salvor's act; and (3) the success in the rescue of the property.39
If these elements are present, the admiralty court will then decide on
the appropriate monetary award to be paid to the salvor.40 The salvor
only has the right to possession, not title, of the property and the right
to be compensated for the rescue of the property.41
34. See, e.g., Hener v. United States, 525 F. Supp. 350, 358 (S.D.N.Y. 1981) (applying
law of salvage over law of finds in action concerning dispute among divers for right to
attempt to salvage silver from cargo of wrecked barge).
35. MARn J.Noius, THE LAW OF SALVAGE §2 (1958).
36. Cobb Coin Co. v. Unidentified, Wrecked & Abandoned Sailing Vessel, 525 F.
Supp. 186, 207 (S.D. Fla. 1981) (the court discussed the policy behind this law: "The consistent policy underlying admiralty's salvage awards is that salvors will be liberally rewarded. Admiralty holds out a continuing incentive to undertake the physical and
financial risks entailed in salvage operations and to bring the property thus recovered into
court for a salvage determination"). See also NoRRs, supra note 35, §150 (stating that the
salvor "[who] successfully saves imperiled property on navigable waters.., does not become the title holder of that property but saves the property for the benefit of the owner
with the expectation of receiving an appropriate salvage award").
37. See NoRms, supra note 35, §150.
38. Id.
39. See GRNT GiLmoRE & CHARLEs

L. BLACK,JR., THE LAW OF ADMIRALTY 534-35

(2d ed. 1975).
40. In determining the amount of the award, courts consider several factors:
(1) The labor extended by the salvors in rendering the salvage service. (2) The
promptitude, skill, and energy displayed in rendering the service and saving the
endangered property. (3) The value of the property employed by the salvors in
rendering the service, and the danger to which such property was exposed. (4)
The risk the salvors incurred in securing the property from the impending peril.
(5) The value of the property saved. (6) The degree of danger from which the
property was rescued.
NoRRs, supra note 35, §244.
41. Hener, 525 F. Supp. at 356-57.
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Courts have applied the law of finds as an adjunct to salvage
Under the law of finds, title to abandoned or relinquished
property is granted to the finder 3 who reduces abandoned or relinquished property to actual possession and control.4" Intent to relinquish title may be established by one of three possible methods of
proof: (1) express notice from the owner; (2) implication from the
owner's inaction or passage of time; or (3) lack of any identifiable
owner.45 However, if intent to abandon title is not shown, recovered
property will be controlled by the law of salvage rather than the law of
finds.46
law.42

1.

The Battle over the Nuestra Senora de Atocha

The legal battle over the seventeenth century Spanish galleon,
Nuestra Senora de Atocha (Atocha) dramatically illustrates the difficulty American admiralty courts have had applying the law of salvage
and the law of finds to historic shipwrecks. 47 The ship sank in a hurricane near the Marquesas Keys off the coast of Florida in 1622.48 During the late 1970s, Treasure Salvors, Inc. recovered about six million
dollars in artifacts from the wreck, at a cost of four lives and two million dollars.4 9 In the subsequent litigation over the ownership rights
to the Atocha's treasure, the courts struggled with the complex admiralty laws governing abandoned shipwrecks.50
42. See, e.g., Treasure Salvors, Inc. v. The Unidentified Wrecked & Abandoned Sailing
Vessel (TreasureSalvors 1), 569 F.2d 330, 336-37 (5th Cir. 1978) (granting salvors title to
shipwreck based on law of finds).
43. As opposed to the English Rule which vests title in the Crown.
44. See Hener,525 F. Supp. at 354. The underlying principle to the law of finds is the
abandonment of the property. THOMAS J. SCHOENBAUm, ADMiRALTY ArND MARrrIME
LAW 512 (1987) (stating that "under the general principles of maritime law abandonment is
a repudiation of ownership, and a person taking possession under salvage operations may
be considered a finder").
45. ScHoENBAU , supra note 44, at 512.
46. Id.
47. Timothy T. Stevens, The Abandoned Shipwreck Act of 19S7: Finding the Proper
Ballast for the States, 37 Vu±. L. RFv. 573, 584 (1992). For further discussion of the
Atocha's history, see Florida Dep't of State v. reasure Salvors, Inc. (TreasureSalvors 11),
621 F.2d 1340 (5th Cir. 1980), cert. grante4 451 U.S. 982 (1981), aff'd in part and rev'd in
part,458 U.S. 670 (1982), on remand, 689 F.2d 1254 (5th Cir. 1982); Treasure Salvors 1, 569
F.2d at 333; Charles A. Cerise, Jr., Comment, Treasure Salvage: The Admiralty Court
"Fids"Old Law, 28 Loy. L. Rnv. 1126, 1135-36 (1982).
48. Treasure Salvors 1, 569 F.2d at 333. The Atocha was one of a number of ships in
the Spanish fleet that went down in the storm. Id.
49. Id In 1978, the estimated value of the Atocha's cargo was $250 million. Id.
50. Stevens, supra note 47, at 585.
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The cost and judicial burden of the Atocha litigation, coupled
with the dramatic destruction of several historic shipwrecks by salvors,5 1 prompted Congress to enact legislation that clarified the law in
this area. 2 Under the ASA, Congress first asserted 3 title over abandoned shipwrecks, and then transferred that title to the states where
the wrecks were located, 4 removing the wrecks from the law of finds
and enabling the states to develop their own shipwreck management
programs. 5 The legislative intent behind the ASA was to remove obstacles laid by the inconsistent common law standards that had previously existed and to give the states a solid foundation upon which to
build a coherent and consistent policy toward shipwreck
management. 6
C. The CongressionalDebate Over the ASA
Opponents in the House of Representatives set forth two main
arguments against the bill. The first was the bill's alleged lack of
respect for admiralty law.58 The opponents argued that section 210619
was inconsistent with Article III, Section 2 of the United States Constitution which grants federal district courts jurisdiction over all admiralty and maritime claims." Specifically, the bill's opponents argued
that the Act abrogated the 200-year-old tradition of admiralty law by
removing
abandoned shipwrecks from the purview of salvage and
1
finds.

6

The ASA's proponents argued that the bill carved out only a limited exception from admiralty law. The ASA only applies to historic
wrecks which have been abandoned. Furthermore, it only applies to
wrecks which are embedded in submerged lands of a state, embedded
in protected coralline formations on submerged lands of a state, or
51. See Brodeu, supra note 23, at 33.
52. H.R. REP. No. 514, supra note 18, pt. 2 at 2-3.
53. 43 U.S.C. § 2105(a)(1) (1988).
54. 43 U.S.C. § 2105(c) (1988).
55. Stevens, supra note 47, at 587. For further discussion of state shipwreck preservation statutes, see Anne G. Giesecke, Shipwrecks: The Past in the Present, 15 COASTAL
MGmT. 179 (1987).
56. Stevens, supra note 47, at 588.
57. See H.R. REP. No. 514, supra note 18, pt. 2, at 14-15.
58. Id.
59. 43 U.S.C. § 2106 (1988).
60. U.S. CONST. art. III, § 2 (Admiralty Clause).
61. See H.R. REP. No. 514, supra note 18, pt. 2, at 14-15.
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located on submerged lands of a state.62 And lastly, the wreck must
be included in, or determined eligible to be included in, the National
Register.63 All other shipwrecks remain subject to admiralty
jurisdiction. 64
The opponents also argued that the bill violated the Fifth Amendment's due process clause because "embeddedness" is not rationally
related to the statute's stated purpose of preserving abandoned historic shipwrecks.6 They argued that the "embeddedness" provision
might even include recent shipwrecks that had become covered with
sand or silt over a short period of time after exposure to storms, rough
currents, or pollution.
To rebut these concerns, the bill's proponents argued that the bill
was not overbroad because the ASA simply restated the existing common law "embedded" exception to the law of finds, which states that
abandoned objects found embedded in the land belong to the landowner rather than the finder.6 Under the law, shipwrecks embedded
in submerged lands would belong to the state based on the state's
ownership of those submerged lands.67
The House of Representatives passed the ASA on April 13, 1988
without change, and it was signed into law by President Ronald Reagan on April 28, 1988.1
62. See 134 CONG. REC. 6616 (1988) (statement of Rep. Jones); see also 43 U.S.C.
§ 2106(a) (1988) (providing that laws of salvage and finds shall not apply to abandoned
shipwrecks covered by § 2105).
63. 43 U.S.C. § 2105(a)(3) (1988). The criteria for determining what may be included
in the National Register can be found in the National Register of Historic Places. 36
C.F.R. § 60.4 (1992).
64. Id. See also 43 U.S.C. § 2106(b) (1988) (providing that "[tlhis chapter shall not
change the laws of the United States relating to shipwrecks, other than those to which this
chapter applies"). Congressman Jones stated that the American Law Division of the Congressional Research Service had confirmed that Congress had the authority to modify admiralty law, and that federal and state courts had recognized that the federal government
had the prerogative "to assert its sovereignty over shipwrecks within territorial waters."
134 CONG. Ruc. 6615-16 (1988) (statement of Rep. Jones).
65. See MR.REP.No. 514, supra note 18, pt. 2, at 15.
66. See 134 CONG. REC. 6615 (1988) (statement of Rep. Jones); see also Sindia Expedition v. Wrecked & Abandoned Vessel, 710 F. Supp. 1020, 1022 (D.N.J. 19S9) (noting that
under state common law a state cannot forfeit its title based on adverse possession, prescription, or presumption of lost grant), rev'd on other grounds, 895 F.2d 116 (3rd Cir.
1990); Klien v. Unidentified, Wrecked & Abandoned Sailing Vessel, 568 F. Supp. 1562
(S.D. Fla. 1983) (upholding state claim to wrecks embedded in state property).
67. 134 CONrG. REc. 6615 (1988) (statement of Rep. Jones).
68. Stevens, supra note 47, at 573.
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Challenges to the ASA

Cases filed in federal court since the ASA's passage demonstrate
the salvors' determination to litigate their salvage claims in federal
court using two different tactics. First, the salvors have challenged unsuccessfully the constitutionality of the ASA in a number of federal
district and circuit courts.69 Until a case finally reaches the United
States Supreme Court, the constitutional issue will remain unresolved.70 Second, salvors have attempted to circumvent the ASA by
showing that the historic shipwreck they wish to salvage was never
abandoned and therefore is not governed by the ASA. 7 1
1.

Constitutionality of the ASA: The Brother Jonathan Case

On July 16, 1991, Donald Knight, President of Deep Sea Research Corporation ("Deep Sea"), located the historic wreck of the
BrotherJonathan lying at a depth of approximately 220 feet, four and
one-half miles off the coast of Crescent City, California.72 Deep Sea is
currently seeking title and salvage rights for the Brother Jonathan in
the United States District Court for the Northern District of
California. 73
The California State Lands Commission ("Commission") has
sought to intervene pursuant to Federal Rule of Civil Procedure
24(a)(2). 74 Under this Rule, when an "applicant claims an interest relating to the property... which is the subject of the action and the
applicant is so situated that the disposition of the action may as a practical matter impair... the applicant's ability to protect that interest,"
the applicant may intervene as a matter of right. 75
69. Zych I, 746 F. Supp. at 1334; Zych III, 960 F.2d at 665; Zych v. The Unidentified
Wrecked and Abandoned Vessel, Believed to be the S.B. Seabird (Seabird), 811 F. Supp.

1300 (N.D. 11. 1992).

70. In a suit likely to be heard by the Court, Harry Zych, the owner of an Illinois
salvage company, claims salvage-ownership rights to the abandoned vessel S.B. Seabird,
which rests on the bottom of Lake Michigan. In a lengthy opinion with somewhat convoluted reasoning, Judge Ilana Rovner, then of the Federal District Court for Northern Illinois, considered and rejected Zych's claim that the Act was unconstitutional. Seabird, 811
F. Supp. at 1300. The case is now on appeal to the United States Court of Appeals for the
Seventh Circuit. Assuming a further appeal to the Supreme Court, it will be several
months before that Court considers the matter.
71. Zych II, 755 F. Supp. at 216.
72. Deep Sea, supra note 8, Plaintiff's Verified Complaint at 5.
73. Id. at 3.
74. Deep Sea, supra note 8, Intervenor's Notice of Motion and Motion to Intervene at
2.
75. FEn. R. Civ. P. 24(a)(2).
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In the BrotherJonathancase, the Commission has asserted that it
has an interest in the historic wreck of the BrotherJonathanbased on
its claim of title as provided by the ASA. 6
In its reply to the state's motion to intervene, Deep Sea has challenged the constitutionality of the ASA. Deep Sea claims, using arguments parallel to those of the earlier Congressional opponents of the
ASA,77 that the ASA is unconstitutional on the grounds that it violates Article III, Section 2 of the United States Constitution 78 and violates the Fifth Amendment to the United States Constitution. 79
Accordingly, since California's motion to intervene is based upon the
ASA, the court should consider the constitutionality of the Act. If it
finds the ASA to be unconstitutional, the court should deny California's motion on the ground that the state has no interest in the
lawsuit.
Deep Sea argues that pursuant to Article III, Section 2 of the
United States Constitution,8 1 the judicial power of the federal courts
extends to "all Cases of admiralty and maritime jurisdiction."-" In implementing this grant of jurisdictional authority, Congress provided
for exclusive federal jurisdiction over all such cases.' 3 Deep Sea concedes that in Panama Railroad Co. v. Johnson,' the Supreme Court
held that Congress retained the power "to alter, qualify or supplement
[admiralty and maritime law] as experience or changing conditions
might require."85 According to Deep Sea, however, Congress's power
in this area is subject to a well-recognized limitation: that there are
boundaries to the maritime law and admiralty jurisdiction which inhere in those subjects and cannot be altered by legislation., 6 Congress
remains free to arrange and rearrange substantive maritime remedies,
but it cannot expand or contract admiralty jurisdiction?
76. 43 U.S.C. § 2105 (1988).
77. Deep Sea, supra note 8, Plaintiff's Opposition to State of California State Lands
Commission's Motion to Intervene at 2.
78. IL
79. Id. at 17.
80. Id. at 1.
81. Id. at 2.
82. U.S. CoNST. art III § 2 (Admiralty Clause).
83. Panama RR v. Johnson, 264 U.S. 375 (1924).
84. Ld. at 386.
85. 1&
86. Deep Sea, supra note 8, Plaintiff's Opposition to State of California State Lands
Commission's Motion to Intervene at 2-3.
87. Id.
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Deep Sea argues that cases involving shipwrecks by their nature
traditionally fall within the branch of maritime law known as "salvage." Activity surrounding a shipwreck is normally directed at saving or recovering the vessel, its cargo, or its equipment.
Deep Sea contends that the salvage of an abandoned shipwreck
falls within the scope of traditional admiralty jurisdiction. "The substantive law applicable to the determination of rights in an abandoned
shipwreck may be different from that applied where an owner exists,
: . [b]ut both categories of cases fall within federal admiralty
jurisdiction." 8
Deep Sea also relies on Congress's concession that "'[admiralty]
jurisdiction includes claims for salvage of abandoned shipwrecks.' "s9
This statement makes it clear that, in enacting the ASA, Congress set
out to remove from federal admiralty jurisdiction a category of cases
which it recognized as "falling clearly within" the scope of that jurisdiction. This contraction of federal admiralty jurisdiction, according
to Deep Sea, is precisely what the Supreme Court in Panama held
Congress may not do.' Therefore, Deep Sea concludes, the ASA violates the constitutional limitations on Congress's authority to alter the
scope of admiralty jurisdiction and thus is void.9 1
Alternatively, Deep Sea argues that the ASA violates the Fifth
Amendment's guarantee of substantive due process because the Act's
application to "embedded" shipwrecks is not rationally related to its
purpose of transferring ownership and ensuring the maintenance and
protection of shipwrecks having historic significance. 92 According to
Deep Sea, the fact that a wreck is embedded in submerged land bears
no rational relationship to its historic value. Deep Sea therefore argues that the ASA sweeps too broadly, encompassing virtually all
shipwrecks regardless of their historic character. As a result, Deep
Sea maintains that it would be arbitrarily deprived of a property interest in the Brother Jonathan simply because the wreck is embedded. 93
88. Id. at 10.
89. Id. at 13.
90. Panama R.R. v. Johnson, 264 U.S. 375, 386 (1924).
91. Deep Sea, supra note 8, Plaintiff's Opposition to State of California State Lands
Commission's Motion to Intervene at 13.
92. Id. at 17.
93. Id. at 17-18.
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2. Showing Non-Abandonment
Even if the ASA is able to withstand these challenges and is
found to be constitutional, salvors of historic shipwrecks may circumvent the ASA's provisions altogether by showing that the ship they
are attempting to salvage was never, in fact, abandoned. ColumbusAmerica Discovery Group v. Atlantic Mutual Insurance Co.9 ' best
demonstrates this strategy.
In Columbus-America, salvors found and took possession of the
S.S. CentralAmerica, a ship which sank more than 160 miles offshore
while carrying an estimated one billion dollars in gold bullion. 9s The
Fourth Circuit Court of Appeals was faced with the question of
whether the cargo was "abandoned" and therefore the property of the
finders, or if the original owners had retained title and therefore the
salvors were only entitled to a salvage award under the law of salvage.96 Insurance carriers, who had paid claims on the sunken cargo
some 130 years before, alleged it was not abandoned and that
they
"
retained ownership based on their subjugated claim to title.9
The Fourth Circuit, using the traditional doctrine "that abandonment requires both intent to abandon and a positive demonstration of
that intent,"9 decided that the cargo of the S.S. CentralAmerica was
not abandoned and that the insurers, successors to the insurance companies, retained their ownership interest.99 A shipwreck which has
not been abandoned remains the property of its original owner and
cannot be acquired under the ASA.1°° Faced with a salvor claiming
an ownership interest in a wreck, California's ability to protect that
wreck is limited. 1 '
Another recent case, Zych v. Unidentified Wrecked and Abandoned Vessel, furnishes an example of the extensive efforts and legal
tactics used by a salvor to avoid application of the ASA by asserting
that the shipwreck was never abandoned.
For sixteen years, Harry Zych of the American Diving and Salvage Company searched in Lake Michigan for the Lady Elgin, a pas94. Columbus-Am. Discovery Group v. Atl. Mut. Ins. Co., 974 F.2d 450 (4th Cir.

1992).
95.
96.
97.
98.
99.
100.

Id. at 453.
Id. at 485.
Id.
I& at 476.
Id. at 473.
Id.

101. Interview with Peter Pelkofer, Senior Counsel, California State Lands Commission, in Sacramento, CA. (Jan. 28, 1994).
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senger, mail, and freight ship that sank during a storm in 1860.102 In
1989, Zych discovered what he believed to be the remains of the Lady
Elgin." 3 Zych ffied an in rem complaint against the ship, seeking
ownership or a salvage award.10 The state of Illinois filed a motion to
dismiss the claim, arguing that the Eleventh Amendment to the
United States Constitution barred the suit. 0 5
In light of the State of Illinois's opposition, Zych's attorney Paul
Kellerm realized that the best way to acquire title to the Lady Elgin
was to prove that the shipwreck had never been abandoned
and was
1°6
thus subject to the law of salvage and not to the ASA.
Zych formed the Lady Elgin Foundation ("the Foundation").
The Foundation reached an agreement with CIGNA, the insurance
company which held title to the wreck because it had insured the
ship's hull and cargo.'0 7 As part of the agreement, CIGNA trans102. Zych 1, 746 F. Supp. at 1336.
The Lady Elgin was one of the largest vessels of its time on ths Great Lakes.
Built in Buffalo in 1851, she was 300 feet long and weighed 1000 tons.
In 1860 the Lady Elgin, under the command of Captain John Wilson, carried
passengers, mail, livestock, and freight between Chicago and Bayfield, Wisconsin,
and points along the way. One hundred members of the Union Guards in Milwaukee's Irish, Democratic, "Bloody Third" Ward hired the Lady Elgin for passage the evening of September 6,1860, taking their wives, children, and friends to
Chicago for the rally next day for Stephen Douglas, running for President against
Abraham Lincoln.
After the rally a German band and 50 extra passengers joined the Irish Democrats and crew for the return voyage. While the band played and the merrymakers danced, a thunderstorm came up. About 2:00 a.m., while the Lady Elgin was
running with full lights near Waukegan, the 350 ton schooner Augusta rammed
her amidships without warning. Although the unlighted Augusta had the Lady
Elgin in her sights for some 20 minutes, she made no effort to change course until
shortly before the collision. After disengaging, the Augusta resumed course for
Chicago. Within 30 minutes the Lady Elgin broke up and sank about 10 miles off
shore....

Only 96 of the 393 souls on board the Lady Elgin survived... The captain
drowned trying to rescue a woman washed away from the platform. He received
a hero's burial.
Zych II, 960 F.2d at 666-67 (citations omitted).
[That night's tragedy] was celebrated in song and story. Henry C. Work... wrote
the song "Lost on the Lady Elgin" .... So many Irish political activists died on
September 8, 1860, that the disaster has been credited with transferring the balance of political power in Milwaukee from the Irish to the Germans.
Id.
103. Zych 1, 746 F. Supp. at 1336.
104. Id.
105. Id. at 1337.
106. Peter E. Hess, Battles over Historic Shipwrecks, or Who Owns the Civil War, 11
DEL. LAW. 1 (1993). Peter Hess represented the Lady Elgin Foundation.
107. Zych I, 746 F. Supp. at 1337.
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ferred its ownership interest to the Foundation in exchange for twenty
percent of the proceeds from the salvage.0 With authenticated documents from the insurer's files which substantiated the payment of
claims on the wreck and indicated that CIGNA had instructed its
agents not to abandon the Lady Elgin, the Foundation then intervened to join Zych's objection to the state's motion to dismiss. 10 The
United States District Court for the Northern District of Illinois
granted the motion to dismiss, but only as to Zych's individual
claim. 110 The court then entered a judgment declaring the Foundation
the sole owner of the historic, but not abandoned, vessel."'
A historic shipwreck which is not abandoned does not come
within the Act's provisions. When the ASA was drafted, it was assumed that the passage of a significant period of time after a ship sank
coupled with the lack of any attempt to recover the ship was sufficient
to meet the requirements of the law of abandonment."1 ' The drafters, however, did not anticipate an existing owner asserting title.
Courts are strongly disinclined, when presented with even minimal evidence of retained ownership, to divest that owner of title to his property.13 The court's decision and its interpretation of abandonment
clearly suggest that by "creating" a title to a shipwreck in themselves,
or a legal entity under their control, salvors can successfully avoid the
ASA's 4prohibition on federal court adjudication of their salvage
11
claim.

IM English Historic Shipwreck Legislation
A.

The Merchant Shipping Act of 1894

In 1894 the English Parliament passed the Merchant Shipping
Act ("1894 Act") in part to codify the common law rules of the
Crown's sovereign prerogative over, or ownership interest in, ship108. Id. at 1337-38. Zych's research uncovered the fact that the ship had been insured
by the Aetna Marine Insurance Co. which today is part of the CIGNA Insurance Companies. Zych If, 960 F.2d at 667.
109. Zych Iff, 960 F.2d at 667.
110. Id. at 668.
111. Id.
112. The drafters' assumption was reasonable, because prior to the passage of the ASA,
a number of courts had found shipwrecks to be abandoned "by the passage of time alone."
Columbus-Am. Discovery Group v. AtL Mut. Ins. Co., 974 F.2d 450 (4th Cir. 1991).
113. Id. at 458.
114. Zych II, 755 F. Supp. at 217.
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wrecks. 115 The 1894 Act was intended to prevent the plundering of
wrecked vessels and to provide for the proper distribution of salvaged
property.116 To achieve this objective, the coast of the British Isles
was divided into wreck receivers' districts. 17 For the purposes of the
1894 Act, the expression "wreck" includes jetsam," 3 flotsam,119 ligan, 20 and derelict' 2 ' found in or on the shores of the sea or in any
tidal water."2
Under the terms of the 1894 Act, artifacts recovered from any
wreck must be delivered by a salvor who is not the owner to the local
wreck receiver. It is a summary offense not to report finds from underwater sites. Having received the material, the receiver then makes
an entry in the Report Book and displays a list of the items found in
the local Custom House. This provides an opportunity for the owner
to establish title and "upon paying the salvage, fees and expenses due,
be entitled to have the wreck or the proceeds thereof delivered up to
1 23

him."5

If the wreck is not claimed from the receiver after twelve months,
section 525(2) sets out the procedure for its disposal.' 24 "If the wreck
is not claimed ...

the receiver shall sell the same and shall pay the

proceeds of the sale, after deducting therefrom the expenses of the
sale, and any other expenses incurred by him, and his fees, and paying
thereout to the salvors such amount of salvage as the board of trade
may in each case, or by any general rule determine, for the benefit of
the Crown."'125
The Act makes it clear that the common law sovereign prerogative rule is enforced, and that unclaimed wreck belongs to the Crown:
115.
(1988).

JOINT NAUTICAL ARCHAEOLOGY POLICY COMMrTIEE, HERITAOE AT SEA

14

116. Merchant Shipping Act, 1894, ch. 60 (Eng.) [hereinafter 1894 Act].
117. Id. § 510.
118. Jetsam refers to goods which, by the act of the owner, have been voluntarily cast
overboard from a vessel, in a storm or other emergency, to lighten the ship.
119. Flotsam refers to goods which float upon the sea after being lost from a ship.
120. Ligan refers to goods cast into the sea tied to a buoy, so they may be found again
by the owners.
121. Derelict refers to a boat or vessel entirely deserted or abandoned on the sea without hope or intention of recovery or return by master or crew, whether resulting from
wreck, accident, necessity, or voluntary abandonment.
122. 1894 Act, § 510.

123. Id. In certain cases, the 1894 Act also empowered receivers to sell wreck immediately rather than keeping it for a year (e.g., where the wreck is of low value, extremely

damaged, or perishable). Id.
124. 1894 Act, § 525(a).
125. IU.
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Her majesty and her royal successors are entitled to all unclaimed
wreck found in any part of her majesty's dominions, except in places
where her majesty or any of her royal predecessors has granted to
any other person the right to that wreck.12 6

The 1894 Act requires the Secretary of State to make an appropriate salvage award to the salvor. To encourage the handing-in of
artifacts, the level of salvage award has been fixed at one hundred
percent of the net proceeds of the sale.127 Although the Crown retains de jure title to the artifacts, through this policy de facto title is
given to the finder."'
The receiver may arrange for the disposal of material in any way
he thinks fit and is not obliged to sell to the highest bidder." 9 The
present practice is to dispose of salvaged goods in such a way as to
produce a reasonable amount for salvage.'30
The 1894 Act was framed solely for the purpose of determining
the rights to property of commercial value without regard to the concept that objects recovered from under the sea might also have historical value. 13 '
B. A New Concern in Shipwreck Legislation: ProtectingHistoric
Shipwrecksfrom Salvage
Britain's new commitment to protecting historic shipwrecks is
demonstrated by the excavation of the Mary Rose, a flagship of Henry
VIII. 3 2 Hundreds of divers, many of whom were volunteers from the
British Sub-Aqua Club, recovered over 17,000 artifacts using precise
archaeological techniques. 33 Objects such as clothing, navigational
instruments, weapons, and human remains were sealed in a time-capsule when the ship sank into the muddy bottom and remained there
126. Id. § 523. Where the right to the wreck had been granted, it could be bought back.

Id § 528.
127. DEPARTmENT OF TRANSPORT, HISORIc WREcKs GuANcE Nom' pam. 18 (December 1986).
128. Interview with Graham Bond, Secretariat to the Advisory Committee for Historic
Shipwrecks, Department of National Heritage, in London, England (Jan. 17, 1994).
129. Telephone Interview with Veronica Robbins, Receiver of Wreck (Jan. 17, 1994).
130. Id.
131. Id.
132. Sea Gives up the Mary Rose; Prideof Henry VIII, N.Y. Tx'lsts, Oct. 12 19,2, at
A12, col 3 [hereinafter Sea Gives up Mary Rose] (discussing a successful excavation of a
16th century British warship). When raising the shipwreck, marine archaeologists and
scientists used a specially-designed winch to carefully lift the 130-foot hull from its resting
place. Id.
133. Id
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undisturbed for several hundred years.13 The recovery of these artifacts has enabled archaeologists to recreate life aboard a sixteenth
century British naval vessel.135
During the excavation, however, it became clear that the English
government was not able to legally protect other historic shipwrecks
like the Mary Rose. 36 If a salvor had wanted to destroy the wreck
looking for treasure, under the 1894 Act he was legally able to do so,
as long as he surrendered the items to the receiver. 37
In response to the lack of legislation protecting historic shipwrecks, Her Majesty's government enacted the Protection of Wrecks
Act of 1973 ("1973 Act"). 38 The purpose of the 1973 Act is "to secure the protection of wrecks in territorial waters and the sites of such
wrecks, from interference by unauthorized persons... ,,139 Section 1

(1) provides:
[i]f the Secretary of State is satisfied with respect to any site in the
United Kingdom waters that (a) it is, or may prove to be, the site of
a vessel lying wrecked in or on the sea bed; and (b) on account of
the historical, archaeological or artistic importance of the vessel, or

of any objects contained or formally contained in it which may be
lying on the sea bed in or near the wreck, the site ought to be protected from unauthorized interference, he may
by order designate
1 40

an area around the site as a restricted area.

The 1973 Act further provides that it is an offense for anyone to
damage a wreck or to dive or deposit obstructions in a restricted area
surrounding a wreck, other than under the authority of a license
granted by the Secretary of State. 41 The 1973 Act provides that
"before making an order.., the Secretary of State shall consult with
such persons as he considers appropriate; but this consultation may be
142
dispensed... inthe case ... of immediate urgency."

134. Id. "Among the artifacts removed were breech-loading and muzzle-loading guns,
bows and arrows, the barber-surgeon's amputating saw and urethral syringes (for treating
venereal disease), sundials, utensils, leather jerkins and a folding backgammon table." Id.
135. Id.; see also Margaret Rule, The Search for Mary Rose, 163 NA'rL GEOORAPHIC

654 (1983).
136.
137.
138.
139.

Interview with Graham Bond, supra note 128.
Id.
Protection of Wrecks Act, 1973, ch. 33 (Eng.) [hereinafter 1973 Act].
Id. pmbl.

140. Id. § 1(1).
141. Id § 1(3).
142. Id. § 1(4).
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The Secretary of State will grant licenses to persons applying to
carry out activities in restricted areas only if he is satisfied that they
are competent to carry out the work in a proper archaeological man1 43
ner, and licenses can be withdrawn at any time.
It is critical to note that the 1973 Act does not affect legal title to
an abandoned and shipwrecked vessel, nor does it alter the common
law principles of salvage. Title and salvage rewards and rights are still
decided by common law principles, as codified in the 1894 Act. The
1973 Act should simply be viewed as an adjunct to the Crown's sovereign prerogative. In light of the fact that the Crown holds title to
wreck, it has the power to regulate those who wish to salvage historic
shipwrecks. 1 "
C. PracticalApplication of the 1894 Act and the 1973 Act
The 1973 Act is administered by the Department of National
Heritage (DNH). 45 In accordance with section 1(4) of the 1973 Act,
the Secretary of State established the Advisory Committee on Historic Shipwrecks.46 This committee is responsible for informing the
Secretary of State which newly discovered sites should be protected.147 The committee is also consulted on applications for licenses
1
to work in the restricted areas. 4
When considering an application for the designation of an historic site, the Secretary of State and the Advisory Committee on Historic Shipwrecks are assisted by a team of diving archaeologists,
known as the Archaeologist Diving Unit (ADU),1 49 who are contracted by the Department of National Heritage to visit and report on
the condition of the site and the quality of the licensees' work.'"
Under the terms of the 1894 Act, recovered artifacts or any other
items of wreck, whether designated under the 1973 Act or otherwise,
must be delivered by a salvor to a local receiver. 51 In practice, arrangements are often made for artifacts to be held by the salvor or a
143.
144.
145.
146.
147.
148.
149.
150.
151.

Id § 1(5).
IM2 pmbL
Interview with Graham Bond, supra note 128.
Id.
Id.
Id.
Id.
Id.
Interview with Veronica Robbins, supra note 129.
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local museum
to enable essential conservation work to be carried out
152
on them.
If the receiver has any reason to believe that the item came from
a protected wreck or a wreck that might be qualified for protection
under the 1973 Act, he contacts the Department of National Heritage
who dispatches the Archeological Diving Unit to investigate.'53 If the
site is determined to be important, the Department of National Heritage has the authority to designate54 the site for protection as soon as
forty-eight hours after discovery.'
The basic strength of the current legal structure in England is that
it provides a legal obligation upon all finders of underwater cultural
property to report and, in most cases, surrender the property to the
receiver of wreck. 155 Although it is well-known that this obligation is
as much honored in the "breach as in the observance,"' 156 it does establish a legal framework relatively free from the common law morass
of establishing whether property has been abandoned, and who then
acquires title to the property. 157 If a shipwreck is believed to be historic, whether or not abandoned, 5 ' the government has the power to
protect the ship and to license those who would salvage it.' 59
IV.

Protecting Historic Shipwrecks in California

In a hearing in federal court to determine whether California has
a sufficient interest in a shipwreck like the BrotherJonathan, California has two options. First, California could attempt to establish title to
the historic shipwreck based on the provisions of the ASA. t" However, this is not necessarily the best course of action. If the ASA is
declared unconstitutional, California's interest in the shipwreck could
then be defeated. 6 ' There is also the possibility that the salvor could
152.
153.
154.
cember

Id.
Interview with Graham Bond, supra note 128.
DEPARTMENT OF TRANSPORT, HISTORIc WRECKS GUIDANCE NoTE,para. 18 (De1986). This policy was confirmed by Secretary of State Paul Channon in his reply

to a Parliamentary Question (Mar. 8, 1988).

155. Interview with Veronica Robbins, supra note 129.
156. Id.
157. 1l

158. Interview with Graham Bond, supra note 128.
159. Id.

160. 43 U.S.C. § 2105 (1988).
161. See supra part II.D.1.
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produce evidence that the ship was never abandoned and is therefore
beyond the scope of the ASA. 162
Second, California could follow the approach England has

adopted and assert that, based on state law, California has exercised
its sovereign prerogative independent of the ASA. To do this, California should: (1) show its statutory declaration of title to abandoned
shipwrecks which lie within California's jurisdictional waters; and (2)
argue that, based on its sovereign prerogative over items resting on
the submerged lands of the state, California has the right to regulate
salvage activities. 63 California should show that it has created an interest in itself, independent of the ASA, either under the declaration
of title16 4or the right to regulate, which cannot be litigated in federal
court.

There are two California code sections that a federal court should
recognize as an exercise of California's sovereign prerogative. They
are California Resource Code sections 6313 and 6309.16s
162. See supra part II.D.2.
163. See supra part III.
164. Interview with Peter Pelkofer, supra note 101.
165. CAL- PUn. REs. CODE §§ 6309, 6313 (West 1994). The code sections read as
follows:
§ 6309. SALVAGE OPERATIONS; JURISDIcION OF COMMISSION
(a) The commission shall administer the Shipwreck and Historic Maritime Resources Program, which consists of the activities of the commission pursuant to
this section and Sections 6313 and 6314.
(b) The commission has exclusive jurisdiction with respect to salvage operations
over and upon all tide and submerged lands of the state. The commission may
grant the privilege of conducting salvage operations upon or over any of those
lands by the issuance of permits. The commission may adopt any rules and regulations in connection with applications for those permits, and the operations to be
conducted thereunder, that the commission determines to be necessary to protect
those lands and the uses and purposes reserved to the people of the state.
(c) The commission may issue permits for salvage on granted tide and submerged
lands only after consultation with the grantee and a determination by the commission that the proposed salvage operation is not inconsistent with the purposes of
the grant...
(h) Permits may be revoked by the commission, after notice to the permit holder,
at any time the commission finds that the permit holder has failed to comply with
the terms of the permit or any law or regulation governing the permitted activity.
An application for a permit may be denied by the commission when it finds that
the applicant has failed to provide, for a period of 60 days, information specifically requested by the commission which is necessary to complete the application.
(i) When title to the objects, including a vessel, to be recovered is vested in the
state, the commission shall provide for fair compensation to the permit holder in
terms of a percentage of the reasonable cash value, or a fair share, of the objects
recovered ....Title to all objects recovered is retained by the state until it is
released by the commission.
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California Resource Code § 6313

On September 24, 1989, Governor George Deukmejian signed
California Resource Code section 6313 into law. Section 6313 states
that "title to all abandoned shipwrecks and all archaeological sites and
historic resources on or in the tide and submerged lands of California
is vested in the state." 166 Although it may appear that section 6313
was merely an attempt to reinforce the ASA's provisions on a state
level, showing that California accepted title to abandoned shipwrecks
from the federal government, 167 the legislative history does not indicate that the statute was simply an acceptance of title granted by the
federal government through the ASA.16 1 Rather, it should be viewed
as an independent declaration of title by the state over abandoned
shipwrecks. 69 California can argue, and a federal court should recognize, that this declaration of ownership over abandoned shipwrecks
within its jurisdictional waters is a clear, although not explicit, exercise
of its sovereign prerogative over abandoned shipwrecks within its jurisdiction. This declaration of title by California, independent of the
title vested in the state by the federal government under the ASA,
could serve as an adequate foundation upon which to intervene in any
federal in rem action against a shipwreck.
§ 6313. TITLE TO ABANDONED SHIPWRECKS, SITES AND HISTORIC RESOURCES;
PERMITS FOR SALVAGE

(a) The title to all abandoned shipwrecks and all archaeological sites and historic
resources on or in the tide and submerged lands of California is vested in the
state. All abandoned shipwrecks and all submerged archaeological sites and submerged historic resources of the state shall be in the custody and subject to the
control of the commission for the benefit of the people of the state of California
(c) Sites with archaeological or historic significance shall be determined by reference to their eligibility for inclusion in the National Register of Historic Places.
Any submerged archaeological site or submerged historic resource remaining in
state waters for more than 50 years shall be presumed to be archaeologically or
historically significant...
(e) Prior to the commencement of an activity permitted under subdivision (d), the
applicant shall provide to the commission a detailed plan which provides for the
protection and preservation of the site or objects or materials removed from the
site consistent with contemporary professional standards of archaeological data
recovery. All activities permitted under subdivision (d) or required by this subdivision shall be accomplished under the supervision of a person who meets the
professional qualifications required of a marine archaeologist ....

166.

CAL PUB. RES. CODE

§ 6313(a) (West 1994).

167. Interview with Peter Polkofer, supra note 101.
168. UnderwaterHistoricalSites, 1989: HearingBefore the Senate Committee on Natural
Resources and Wildlife, Apr. 11, 1989 (California).
169. Id.
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There is another reason California should rely on its own declaration of title rather than on the ASA. If California relies solely on the
ASA, a salvor may concede the shipwreck is abandoned, but then
claim that it does not satisfy the other tests of historic significance
under the ASA; that is, it is not embedded 17 0 or not eligible for inclusion on the National Register.171 By basing its assertion of title on
section 6313, California can avoid the "historic" test of its interest,172
because section 6313 does not require property to be historic to be
considered abandoned. 73 Because the historic eligibility of most shipwrecks in litigation has not been formally determined, California's
presumption of historic eligibility based on a reasonable time test substantially strengthens its position relative to the ASA's provisions.174
B. California Resource Code § 6309
If a Federal Admiralty Court decides, based on the facts, that a
shipwreck, although historic, has not been abandoned under the ASA
or California Resource Code section 6313, California would not have
established a "colorable claim," and the case might proceed in federal
court. 175

Under these circumstances, California should argue that even
though it cannot establish title to the shipwreck, its regulatory scheme
for shipwrecks, contained in California Resource Code section
6309,176 demonstrates its interest in the shipwreck.
California Resource Code section 6309 provides that "[the state
lands] commission has exclusive jurisdiction with respect to salvage
operations over and upon all tide and submerged lands of the
state."' 77 It provides that the commission may grant permits for salvage operations and include in those permits requirements for archeological excavation. 78 If at any time the commission finds that the
permit holder is not complying with the terms of the permit, the com179
mission can revoke the permit immediately.
170. 43 U.S.C. § 2105(b) (1988).
171. Id.

172. CAi.. PUB.

REs. CODE

§ 6313(c) (West 1994).

173. Id.
174. Interview with Peter Pelkofer, supra note 101.
175. Deep Sea, supra note 8, Plaintiff's Opposition to State of California State Lands

Commission's Motion to Intervene at 2.
176.
177.
178.
179.

CA.- Put. Rns. CODE § 6309 (West 1994).
Id § 6309(b).
Id. § 6309(i).
Id. § 6309(h).
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California should assert that regardless of title to shipwrecks, it
has a regulatory interest in wrecks that cannot be litigated in federal
court.' 80 The regulations contained in section 6309 identify and define
the state's interest in shipwrecks which, although not equivalent to
title, should be recognized by a federal court as capable of being protected by the state.
C. California Resource Code Amendments
In order to strengthen its position further, California should
amend section 6313 and section 6309 of the Resource Code to include
provisions similar to England's Protection of Wrecks Act. These
amendments to section 6313 should explicitly assert the common law
basis for sovereign prerogative and make clear that the declaration of
title found in section 6313 over abandoned shipwrecks is based on
California's sovereign prerogative and not on the ASA. Furthermore,
section 6309 should be amended to declare that under the sovereign
prerogative California has explicitly exercised in section 6313, California has the right to regulate abandoned or historic shipwrecks found
within its jurisdictional waters.
Amending sections 6309 and 6313 to make California's exercise
of sovereign prerogative explicit would give a potential salvor greater
obstacles to overcome in objecting to California's motion to intervene
and its motion to dismiss the salvor's in rem action from federal
court.'
A federal judge would have difficulty holding that California
did not have a claim that was "at least colorable."'
V.

Conclusion

Given the doubt cast over the ASA's constitutionality in recent
cases, California should not rely on the Act's statutory grant of title to
abandoned shipwrecks to keep litigation over shipwrecks out of federal admiralty court. The ingenuity salvors have displayed since the
enactment of the ASA in avoiding its provisions further demonstrates
that the ASA does not give California adequate legal protection over
its valuable underwater archeological sites.
In order to assure that it has the ability to manage its underwater
historical resources, California should follow the English model of historic shipwreck protection. California should declare that it has exer180. See Marx v. Guam, 866 F.2d 294 (9th Cir. 1989).
181. Id. at 299.

182. Id.
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cised its own sovereign prerogative independent of the ASA and has
thereby confirmed an interest, either title or regulatory, in all abandoned or historic shipwrecks which cannot be litigated in federal
court.

